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I. INTRODUCTION
At a contentious town council meeting in Breckenridge,
Colorado—after five hours of public comments overwhelmingly
against the measure—the council voted unanimously to cap shortterm rental licenses at 2,200. 1 The regulation slashed around 275
units from the market, in a move that upset hundreds of property
owners in the area—many concerned about their livelihood. 2 The
move is part of a growing trend in Colorado’s high country, where
resort towns have turned down rental applications, increased rental
regulations, and cut the number of permitted vacation rentals. 3
A short-term rental—often referred to colloquially as an
“Airbnb”—is a furnished property rented out for a relatively short
period, more akin to staying in a hotel than signing a lease. 4 These
properties can include sprawling mansions, quaint beach houses,
apartments, single bedrooms in a larger unit, or even parked RVs,
backyards, and treehouses. 5 While serving the same basic purpose
as a hotel but with an often wildly different guest experience, shortterm rentals have become increasingly popular for several reasons,
including price, privacy, location, uniqueness, and the personal
touches of a host who actually owns the property. 6 As of 2019,
Lindsey Toomer, Breckenridge Passes Short-Term Rental Cap on 1st Reading,
SUMMIT DAILY (Sept. 15, 2021),
https://www.summitdaily.com/news/local/breckenridge-passes-short-termrental-cap-on-1st-reading/ [https://perma.cc/UM2Z-MGQ8].
2
Jason Blevins, An End of Unfettered Growth for Short-Term Rentals in
Colorado’s Resort Communities, THE COLO. SUN (Sept. 21, 2021, 4:10 AM),
https://coloradosun.com/2021/09/21/colorado-resorts-breckenridge-short-termrentals/ [https://perma.cc/UM2Z-MGQ8].
3
See id.
4
All About Short-Term Rentals, LODGIFY,
https://www.lodgify.com/guides/business/short-term/ [https://perma.cc/ELS6UGSZ] (last visited Nov. 11, 2021).
5
Amy Hinote, A Basic Primer on Short-Term Rentals with a Cheat Sheet and
Checklist of Considerations for City Officials, VRM INTEL,
https://vrmintel.com/for-city-officials-a-basic-primer-on-short-term-rentalswith-a-cheat-sheet-and-checklist/ [https://perma.cc/X4RS-URZD] (last visited
Nov. 11, 2021).
6
Stephen Fishman, Pros and Cons of Airbnb, VRBO, and Other Short-Term
Rentals, NOLO, https://www.nolo.com/legal-encyclopedia/pros-cons-airbnb1
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nearly twenty percent of the United States population—over sixty
million people—had used a short-term rental, and before COVID,
that number was steadily rising. 7
It may seem counterintuitive that these resort towns are
aggressively capping short-term rental markets, as most local
economies are invariably based on tourism. The vast majority
protesting these moves are, predictably, owners and operators of
short-term rental units worried about their income. 8 However, they
are not the only group whose income is affected by these
regulations. Due to the unique nature of mountain resort towns,
many of these areas are somewhat remote, and there are not enough
long-term rentals in the area to accommodate the workforce
required of a tourist destination. 9 As a result, businesses are
struggling to find and retain staff. Proponents of the rental permit
cap hope that slowing the growth of short-term rental properties will
eventually lead to more availability of affordable long-term
housing. 10
There are other reasons that cities around the country have
attempted to regulate the short-term rental market. For example, in
a setting completely different from the ski hills of Colorado, San
Diego, California passed a measure six months prior to
Breckenridge’s that cut short-term rental licenses by twenty to thirty
percent. 11 There, proponents were not concerned about the lack of
long-term rentals so much as they were about preserving the
character of their neighborhoods. 12 Advocates of the license cap
vrbo-other-short-term-rentals.html [https://perma.cc/JG2Z-YL4A] (last visited
Nov. 11, 2021).
7
Arthur Colker, The Ultimate List of Vacation Rental Statistics, STAYFI (June
21, 2021), https://stayfi.com/vrm-insider/2021/06/21/the-ultimate-list-ofvacation-rental-statistics-2020-edition/ [https://perma.cc/5ZRL-AQVU].
8
See Blevins, supra note 2.
9
Id.
10
Id.
11
Lori Weisberg, San Diego Reaffirms Vote to Sharply Curb Volume of ShortTerm Rentals, THE SAN DIEGO UNION-TRIB. (Apr. 6, 2021, 2:04 PM),
https://www.sandiegouniontribune.com/business/story/2021-04-06/san-diegoreaffirms-vote-to-sharply-curb-volume-of-short-term-rentals.
12
Lori Weisberg, San Diego OKs Regulations That Could Cut Number of ShortTerm Vacation Rentals By Up to 30%, THE SAN DIEGO UNION-TRIB. (Feb. 23,
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complained that their neighborhoods had lost their sense of
community, and many once-peaceful areas had turned unruly, with
problematic hosts renting out rowdy party houses with little or no
oversight. 13
San Diego has tried for years to gain control over the
exploding growth of short-term rentals; during that time, two shortterm rental giants—Airbnb and Expedia (parent company of
HomeAway and VRBO)—funded a referendum drive that killed far
more onerous regulations. 14 So it is no surprise that the San Diego
City Council lost an advertising battle against companies valued at
$130 billion and $21 billion, respectively. 15 Still, the Council is not
powerless to limit rental licenses under the scope of its regulatory
powers. 16 However, communities like those in the Colorado high
country and coastal California are now facing a new regulatory
challenge when it comes to their neighborhoods: the advent of
commercialized fractional homeownership.
Nascent startups, backed by venture capital, are now buying
houses in vacation markets—the very same markets that are
wrestling with short-term rentals—and turning them into limited
liability companies (LLCs), then selling off fractions of the
house/LLC to individuals interested in owning a second home.17
The concept is geared toward people in the market for a vacation
home who may not have the capital or the time for full ownership
2021, 5:17 PM), https://www.sandiegouniontribune.com/business/story/202102-23/san-diego-oks-regulations-that-could-cut-number-of-vacation-rentals-byup-to-30.
13
Id.
14
Id.
15
Trefis Team & Great Speculations, Pick Expedia Stock Over Airbnb?,
FORBES (Feb. 19, 2021, 10:00 AM),
https://www.forbes.com/sites/greatspeculations/2021/02/19/pick-expedia-stockover-airbnb/?sh=e119ce32c633.
16
Short-Term Residential Occupancy (STRO), THE CITY OF SAN DIEGO,
https://www.sandiego.gov/treasurer/short-term-residential-occupancy
[https://perma.cc/HS2F-SXBS] (Mar. 30, 2022)
(describing a four-tiered lottery system used to allocate the limited number of
rental licenses).
17
Greg Rolasky, A Startup is Turning Houses Into Corporations, and the
Neighbors Are Fighting Back, NPR (Aug. 24, 2021, 6:30 AM),
https://www.npr.org/sections/money/2021/08/24/1030151330/a-unicorn-startupis-turning-houses-into-corporations [https://perma.cc/7Y3V-56C2].
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of a second home. 18 Purchasing part of the LLC entitles individuals
to use the home for a commensurate part of the year; they are then
responsible for a monthly fee that includes services such as
cleaning, maintenance, and property management. 19
This may sound like a strikingly familiar setup to anyone
who has sat through a timeshare presentation for a free steak dinner.
A timeshare is a prepaid lifetime commitment that grants annual
visits to the same resort; in addition to the upfront lump sum
payment, annual maintenance fees are required. 20 Reduced to its
essence, fractional homeownership is the purchase of a share in a
property that allows one to use the property for an allotted amount
of time per year, with mandatory annual fees, including cleaning
and maintenance. This certainly sounds like a timeshare, only with
a different name. To add to the similarity, these allegedly different
property types exist in overlapping areas. The vast majority of
fractionally-owned properties are located in resort towns in the
mountains of Colorado, Utah, and Wyoming, coastal or winecountry California, and a few in Arizona and Florida. 21 This
overlaps with the most popular timeshare states—Florida being the
unquestioned leader—with California, Arizona, and Colorado near
the top of the list as well. 22
Still, owners of these companies marketing fractional
homeownership insist they are legally distinct, offering little
explanation other than facile assurances that they are certainly not
timeshares. 23 Despite the lack of substance, these companies’
18

Id.
Owner FAQs, PACASO, https://www.pacaso.com/faq/owner
[https://perma.cc/29VF-XSDC] (last visited Jan. 9, 2022).
20
Amy Fontinelle & Jordan Tarver, What is a Timeshare?, FORBES (Apr. 5,
2021), https://www.forbes.com/advisor/mortgages/what-is-a-timeshare/
[https://perma.cc/24EZ-U6R9].
21
Listings, PACASO, https://www.pacaso.com/listings [https://perma.cc/28K4FTR7] (last visited Nov. 12, 2021).
22
Timeshare States, TIMESHARE BROKER ASSOCIATES,
https://www.timesharebrokerassociates.com/timeshare-by-state.asp?page=2
[https://perma.cc/E3CC-FZPQ] (last visited Nov. 12, 2021) (listing the top six
states for timeshares in the United States: Florida, South Carolina, Hawaii,
Arizona, California, and Colorado).
23
See Pacaso Inc. v. City of St. Helena, No. 21-CV-02493-WHO, 2021 WL
2987144, at *3 (N.D. Cal. July 15, 2021) (one particularly opaque argument
19
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arguments might be correct, potentially leaving communities with
their hands tied to regulating fractional homeownership.
Legal arguments aside, there are important differences
between timeshares and fractional homeownership. Timeshares are
most typically a room, suite, or condo inside a larger complex,
distinct from how fractional-ownership currently operates. 24 For
example, all properties available through the most popular
fractional-homeownership company, Pacaso, are single-family
homes—not part of a larger building or complex. 25 A single share
(usually one-eighth ownership) in these properties ranges anywhere
from $225,000 to over $2,600,000. 26 The fees in addition to the
purchase price—which includes taxes, insurance, cleaning,
maintenance, repairs, and utilities—range from $11,600 to over
$23,000 a year, so the target demographic is a decidedly rarified
income bracket. 27
On closer inspection, it appears that fractional
homeownership exists somewhere between timeshares and shortterm rentals and consequently has a greater effect on community
housing than timeshares would. Accordingly, for the purposes of
this article, it is acknowledged that timeshares have a negligible
effect on the housing market due to the purpose-built nature of the
properties. However, fractional homeownership has the potential to
impact the housing market and communities in numerous ways,
more similar to short-term rentals.
These effects on communities can be quite similar due to the
transient nature of the units’ occupants and the potential to remove
housing options from those who work in the community. This
article will discuss those direct effects and varying community
efforts to regulate the industry. It will then look at the secondary
effects of housing commodification on the housing market itself,
which can disproportionally affect younger people and minorities
reads: “Pacaso is not a time-share, nor does the service allow time sharing use,
and that Pacaso prohibits short-term rentals.”).
24
Id.
25
Listings, PACASO, https://www.pacaso.com/listings [https://perma.cc/KCR649YV] (last visited Feb. 16, 2022).
26
Id. (selecting a listing brings website visitors to individual properties, where
individual monthly expenses are illustrated).
27
Id.
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looking to buy a home. Finally, it will discuss how the relatively
new practice of fractional homeownership raises the specter of
increasing the number of people investing in second homes as
commodities, which would only compound the issues discussed
above.
It should also be noted that because venture capital-funded
fractional homeownership is relatively nascent, this article largely
focuses on California, where relevant litigation is taking place.
Colorado is also heavily discussed because of its unique qualities of
relatively inaccessible resort towns and their glut of short-term
rental properties. However, much of what is decided in California
and Colorado is likely to carry over to other states.
II. DIRECT EFFECTS AND REGULATORY EFFORTS SURROUNDING
COMMODIFIED SECOND HOMES
A. The Direct Effects of Commodified Housing
1. Lost Hotel Tax Revenue
Until the advent of the internet, the only truly practical
option for lodging when visiting a city was to stay in a hotel, motel,
resort, or campground. Certainly, there were other options, but prior
to the rise of the short-term rental market, visitors to an area had
comparatively fewer choices. 28 An early concern when short-term
rental websites began proliferating was the potential loss of hotel
tax revenue, much of which is utilized by cities to promote tourism,
cyclically fuelling more lodging taxes. 29 Cities across the country
CBRE RESEARCH, SHORT-TERM RENTALS: A MATURING U.S. MARKET & ITS
IMPACT ON TRADITIONAL HOTELS, at 6–7 (2020), https://www.cbre.lu/researchand-reports/Short-Term-Rentals-A-Maturing-US-Market--Its-Impact-onTraditional-Hotels-January-2020 (click “Download Report” to open hyperlink)
[https://perma.cc/FN8K-B5FA] (finding that in 2014, there were as few as
100,000 STR units in the United States, compared with nearly 1.6 million in
2020).
29
See, e.g., Pat Dalton, Local Lodging Taxes in Minnesota, MN HOUSE
RESEARCH (Aug. 2019),
https://www.house.leg.state.mn.us/hrd/pubs/lodgetax.pdf
[https://perma.cc/WE9R-562N].
28

7

gain a significant portion of their revenue from local lodging taxes;
the average city’s lodging taxes account for around 13% of its
annual revenue, but can range from the single digits to over 22%. 30
In 2019, New York City brought in $634 million in lodging taxes
alone, with San Diego at $250 million, Denver at $134 million, and
Minneapolis-St. Paul at over $13 million. 31
Cities, understandably, loathe to relinquish those funds and
have taken various measures to address this potential loss of
income. For example, New York City—covetous of their hotel tax
dollars—has placed some of the nation’s strictest guidelines on
short-term rentals, completely prohibiting “unhosted” (no owner
present in the unit) rentals for fewer than thirty days in apartments
and other multi-family dwellings. 32 These regulations affect the vast
majority of housing units in Manhattan, and the fines can reach up
to $7,500 per violation. 33 In addition, most states have addressed the
issue by either adding short-term rentals to the list of lodgings
subject to the hotel tax or creating special tax rates for short-term
rentals. 34

STR, AMERICAN HOTEL & LODGING ASSOCIATION, LODGING TAX STUDY
2019 (Sept. 2020),
https://d15k2d11r6t6rl.cloudfront.net/public/users/Integrators/c2036c03-dbf64270-99c5-7afb8a06e2b9/OHLA/2020%20AHLA%20Tax%20Study.pdf
[https://perma.cc/F5YV-XA9B] (finding Columbus, GA to have the highest
hotel tax rate of the cities studied at 22.7%, with cities in remote areas in
Wyoming, Alaska, and Idaho comprising the opposite end of the spectrum at 78%).
31
Thomas Hazinski & Joseph Hansel, 2020 HVS Lodging Tax Report – USA,
HVS (Oct. 20, 2020), https://www.hvs.com/article/8911-2020-hvs-lodging-taxreport-usa [https://perma.cc/4UQK-6B9M].
32
See N.Y. MULT. DWELL. LAW § 4(7)–(8) (McKinney 2021) (requiring
occupancy of thirty days or more to establish “permanent residence,” and
otherwise prohibiting shorter stays if a permanent resident is not present).
33
N.Y.C. Admin. Code § 27.287.1 (2021).
34
In What Areas is Occupancy Tax Collection and Remittance by Airbnb
Available?, AIRBNB, https://www.airbnb.com/help/article/2509/in-what-areasis-occupancy-tax-collection-and-remittance-by-airbnb-available
[https://perma.cc/ER7E-YXHP] (last visited Oct. 14, 2021). See e.g., RUTE
PINHO, CONN. OFF. OF LEGIS. RSCH., ROOM OCCUPANCY TAX RATES ON
HOTELS, B&BS, AND SHORT-TERM RENTALS (Nov. 13, 2019) (establishing the
need for a tax rate for short-term rentals separate from hotels and B&Bs).
30
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Curiously, Delaware is one of the very few states that has
not addressed the issue. 35 Its legislature enacted a lodging tax that
added “Tourist Homes” to the list of accommodations that must
collect an eight-percent tax, but the definition for such a unit
requires five bedrooms or more and no cooking facilities. 36 It is
peculiarly difficult to find a house to rent on Airbnb with five
bedrooms and no kitchen, so the vast majority of short-term rental
properties in Delaware are immune to the lodging tax. Perhaps this
is due to a lack of motivation for additional revenue streams because
of the substantial revenue Delaware receives as a favorite place for
companies to incorporate. 37
Nevertheless, because of how they are organized, fractional
homeownership completely circumvents the hotel tax issue because
the property itself is privately owned, and no money is exchanged
for stays at the property. In short, when fractional owners use their
allotted time at the property, nobody is renting anything. Pacaso
goes so far as to prohibit both the short-term and long-term rental
of their managed houses, so there is a practical guarantee that the
homes will never be subject to lodging taxes. 38 Of course, the homes
are still subject to property taxes, but so are the houses used as shortterm rentals. Therefore, fractional homeowners who visit their
“second home” have a reduced tax burden, even though they are in
the same group targeted by hotel taxes: the itinerant traveler.

The Airbnb Tax Mystery, DELAWARE BUSINESS NOW (Jan. 8, 2020),
https://delawarebusinessnow.com/2020/01/the-airbnb-tax-mystery/
[https://perma.cc/22SR-BBMG].
36
DEL. CODE ANN. tit. 30, § 6101 (West 1981).
37
State and Local Finance Initiative: Delaware, URBAN INST.,
https://www.urban.org/policy-centers/cross-center-initiatives/state-and-localfinance-initiative/projects/state-fiscal-briefs/delaware [https://perma.cc/K44425GU] (last visited, Jan. 4, 2022) (offering generous corporate privacy and lax
tax laws, Delaware is home to nearly 80 percent of all publicly traded
companies and collects 12.6 percent of its annual general revenue from
corporate license fees—the national annual average sits at 0.2 percent).
38
Neighbor FAQs, PACASO, https://www.pacaso.com/faq/neighbor
[https://perma.cc/U3DT-X7EH] (last visited Nov. 11, 2021).
35
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2. Noise, Nuisance, and Strangers
Another issue presented by these commodified homes is
shared relatively equally between short-term rentals and fractionally
owned homes: the disruption caused by the revolving door of
occupants. Loud and late parties, a flood of unfamiliar people to the
neighborhood, and parking complications can all contribute to the
loss of a feeling of community in a neighborhood. These potential
nuisances are not unique to either model. In fact, Pacaso caps the
length of an owner’s consecutive days at their property at fourteen
and allows for “gift[ing]” of days to friends and family, ultimately
contributing to the unpredictable nature of a commodified home. 39
Some neighbors are concerned that if the practice of
fractional homeownership increases, it will turn once-peaceful
neighborhoods into “adult Disneylands.” 40 Communities certainly
have the right to enact and enforce noise ordinances and parking
restrictions, but some cities have become particularly strict with
short-term rentals. For instance, the City of San Buenaventura,
California, requires a “Nuisance Response Plan” with every shortterm rental permit application. 41 This plan requires the name,
address, and phone number of a person who will be on-call to
respond to a nuisance complaint within forty-five minutes at any
time of day and a confirmed number of off-street parking spaces
available for guests. 42 The same sort of ordinance would not apply
to fractional homeowners because—once again—no “renting” is
taking place, so the home would not be subject to short-term rental
permitting requirements.
Furthermore, the basic ordinances of communities already
address many of these issues. Noise ordinances, parking
restrictions, and zoning still perform the same functions historically.
Whether an individual rents a house for a week or owns a small
fraction, it does not exempt them from following the city's laws.
Perhaps a primary component of the concern surrounding
commodified second homes is that they generally know what to
expect when one lives next to a traditional homeowner. However,
See Rolasky, supra note 17.
Id.
41
SAN BUENAVENTURA, CAL., CODE OF ORDINANCES § 6.455.060 (2021).
42
Id.
39
40
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when a series of unique renters or any number of friends or family
of co-owners begin filtering in, the dynamic of the neighborhood
could change on a nightly basis, which can be a legitimate cause for
concern.
B. Attempts to Regulate Pacaso
1. Government Regulation
Courts have wrestled with whether states would even have
the authority to regulate vacation rentals. Some petitioners claim
that such regulation affects interstate commerce to such an extent
that the Commerce Clause of the U.S. Constitution leaves the power
to the federal legislature. 43 After all, the United States Supreme
Court decided in 1964 that the Commerce Clause granted Congress
the authority to regulate hotels engaging in racial discrimination.44
Based on the ruling, it would not require a significant logical leap
to consider all hotels and vacation-rental properties within the
federal purview. However, courts have generally found that states
have the right to restrict vacation rentals because such rentals do not
affect interstate commerce significantly enough to outweigh the
local benefits of non-federal regulation. 45 To invalidate a state’s
regulatory police power, a court would need to find unfair
discrimination against interstate commerce by benefiting in-state
economic interests and burdening out-of-state competitors.46
However, local government’s constraint on the in-state vacation
rental market has not been found to fall into that category. 47
Communities are finding it a more difficult challenge to
regulate fractional ownership. Another California community, St.
Helena, has found that even with a valid ordinance against shortterm rentals and timeshares, it may not be able to regulate
See, e.g., Short Term Rental Owners Ass'n of Ga. v. Cooper, 515 F. Supp. 3d
1331 (N.D. Ga. 2021); Hignell v. City of New Orleans, 476 F. Supp. 3d 369
(E.D. La. 2020).
44
See Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 261 (1964).
45
See, e.g, Rosenblatt v. City of Santa Monica, 940 F.3d 439, 452 (9th Cir.
2019), cert. denied, 140 S. Ct. 2762 (2020).
46
See id. at 452–53.
47
Id.
43
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fractionally-owned second homes. 48 The town found itself dealing
with Pacaso when the company purchased a $4 million house,
turned it into an LLC, and put one-eighth shares up for sale on its
website. 49 St. Helena notified one of the homeowners of a potential
code violation, citing the timeshare ordinance and concerns about
unpermitted short-term rentals. 50 The homeowner in question had
used one of his homes in St. Helena as a short-term rental in the
past, which was strictly against zoning ordinances, and this
homeowner was now selling a fraction of his home to Pacaso. 51
Thus, the city was concerned about the potential for illegal shortterm renting getting out of hand, now made more complex by the
ownership structure of fractionally-owned homes. 52 Once it was
clear that renting the house short- or long-term was against Pacaso’s
policies, the city directed its legal department to investigate its
rights in regulating Pacaso homes themselves under the theory that
Pacaso’s business model created timeshares. 53 The report that
followed found that despite the overwhelming similarities of these
LLCs to a timeshare, the city probably did not have legal standing
to regulate against the practice. 54
The St. Helena report found that the root of the issue was the
nature of zoning laws and their focus. 55 According to the report, the
constitutional sense of the term “zoning” is a separation of the
municipality into districts and “the regulation of buildings and
structures . . . and the nature and extent of their use.” 56 The city
report concluded that neither the regulation of structures nor the
nature and extent of the use of these homes were related to the issue
See ST. HELENA CITY ATT’Y’S OFF., REPORT TO THE CITY COUNCIL:
DISCUSSION REGARDING TIMESHARE ISSUES (July 14, 2020),
https://sthelena.civicweb.net/document/42256/Timeshare.pdf [hereinafter The
St. Helena Report].
49
See Rolasky, supra note 17.
50
Pacaso, Inc. v. City of St. Helena, No. 21-CV-02493-WHO, 2021 WL
2987144, at *2 (N.D. Cal. July 15, 2021).
51
Id.
52
See id. at *2–4.
53
See id. at *3–4.
54
See The St. Helena Report, supra note 48.
55
See id.
56
Id. (quoting O’Loane v. O’Rourke, 231 Cal.App.2d 774, 780 (Cal. Ct. App.
1965)).
48
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that eight different parties owned equal parts of this home and had
an arrangement to use it privately. 57 The report also acknowledged
the somewhat common practice of second homes owned by an LLC
or a similar vehicle, whether its ownership was whole or
fractional. 58 Despite the somewhat accurate charge that Pacaso’s
LLC method “circumvents the city’s timeshare and vacation rental
laws and avoids payment of Transient Occupancy Tax,” the
argument that it was not a timeshare appears to be valid. 59
Still, while cities may have difficulty regulating the
agreement under which parties own property, their right to control
the use of that property remains, especially if it involves any
commercial uses, such as short- or long-term renting. Under state
law, many courts have found that a prohibition on leasing or renting
out a home is not an unreasonable restraint on property owners. 60 In
the St. Helena example, all eight fractional owners chose to
purchase a share of the house in the city, which had a strict, zoningdependent, short-term rental ordinance, capping the permits at
twenty-five. 61 Therefore, the city of St. Helena is on firm legal
ground with its contention that the owners of the Pacaso house are
guided by the same regulations as if a single party owned the home.
Whether this has any effect on the neighbors’ concerns about an
adult Disneyland situation remains to be seen.
2. Social Regulation
Community-level activity can influence the shaping of city
policy, and it is often used to control property uses. At the level
See id.
See id.; Jesse Duarte, Home Co-Ownership Company Sues St. Helena in
Dispute Over Definition of Timeshare, ST. HELENA STAR (Sept. 21, 2021),
https://napavalleyregister.com/community/star/news/home-co-ownershipcompany-sues-st-helena-in-dispute-over-definition-oftimeshare/article_38f299c5-addf-56c8-991f-b9c96b5402e0.html
[https://perma.cc/QKR5-YN4V] (finding LLCs owned thirty-six percent of
second homes in Napa Valley—home to St. Helen).
59
See Duarte, supra note 58.
60
See, e.g., Four Bros. Homes at Heartland Condo. II v. Gerbino, 262 A.D.2d
279, 280 (N.Y. App. Div. 1999); Cape May Harbor Vill. & Yacht Club Ass'n v.
Sbraga, 22 A.3d 158, 169 (N.J. Super. Ct. App. Div. 2011).
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nearest to legal regulation, communities that want to enact change
can gather signatures on a petition, speak at council meetings, or
organize other community members to become more active and
vocal in local government. Neighborhood intervention and social
pressures of a more informal nature are tools as old as any system
of laws, and they have occasionally proven effective as an
alternative means of regulating Pacaso.
In St. Helena, neighbors noticed when Pacaso purchased a
$4 million home in their cul-de-sac and christened it
“Chardonnay.” 62 Residents have erected dozens of signs around the
property, started an online petition, and even started an anti-Pacaso
website which, among other things, offers free protest signs.63
While there is no way to determine the ultimate effect of the protest,
vocally opposed neighbors and a cul-de-sac filled with angry signs
may give a potential fractional-owner pause. The city council even
got in on the action, sending letters to all the local realtors informing
them of the regulatory uncertainty and requesting that they inform
any potential clients interested in fractional ownership of the
issue. 64 None of this has stopped Pacaso from doing business in St.
Helena, as its website currently sports a listing for a home dubbed
“Jade” and one called “Riesling.” 65 No word yet on whether Jade or
Riesling’s neighbors have organized a picket line.
In response to neighborhoods’ concerns, Pacaso claimed
that its business model “provides individuals who have traditionally
been excluded from the second home market an opportunity to turn
their dreams into reality.” 66 Further, they claim only to purchase
Rolasky, supra note 17.
STOP PACASO NOW, https://stoppacasonow.com [https://perma.cc/YW4Y5F29] (last visited Oct. 15, 2021) (containing information about Pacaso,
including a 12-minute YouTube clip from The Young Turks—a left-leaning
political activism group—as well as links to online petitions and information on
contacting local governments and newspapers).
64
Rolasky, supra note 17.
65
Jade, PACASO, https://www.pacaso.com/listings/1629-hillview-place-sthelena-ca/8e40e98a-9dd8-4c48-a54d-e954765dc9c2 (last visited Jan. 9, 2022);
Riesling, PACASO, https://www.pacaso.com/listings/1509-riesling-way-sainthelena-ca/8f8f1761-af17-40b4-9a52-757ec30476de (last visited Jan. 9, 2022).
66
Complaint at ¶ 3, Pacaso Inc. v. The City of St. Helena; et al., 2021 WL
1309814 (N.D.Cal. 2021). Pacaso loaded the complaint with socially-conscious
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luxury and ultra-luxury homes and do not negatively affect the
housing market by competing with middle-class families. 67
However, when they purchased a home only 35% above the median
home price in Napa—two blocks from a high school—their claims
began to ring hollow with the neighbors, who became upset enough
to erect signs, illegally trespass, and send threatening letters. 68
While there is certainly no call for illegal behavior, the pressure
worked, and Pacaso sold the home to a single buyer rather than
divvy it up between eight owners. 69
As an aside, forming an LLC for joint property ownership is
certainly not novel or new, and many state LLC statutes allow
formation for essentially any lawful purpose. 70 Many families or
similar groups use the adaptability of LLCs to manage vacation
properties, where they can provide a legal framework for transfers,
buy-outs, and estate planning and serve as a basis for preventing or
managing disputes. 71 The formula Pacaso uses works essentially the
same way, except the buyers generally do not know each other
ahead of time. Further, no easily locatable local ordinance prevents
an individual from hiring a property management company to
provide for cleaning and maintenance on a second home. Owning a
portion of an LLC that owns a home rather than owning the rights
to a block of time in a unit seems to be the silver bullet that kills the
timeshare argument.

buzzwords, which read more like an advertising pamphlet than a legal
document. Id. For example, the company’s business model purports to relieve
“perceived guilt of having a home sit vacant” for anyone unfortunate enough to
own a second home. Id. Further, Pacaso is proud of its “diverse clientele” and
the “underrepresented communities” provided with new opportunities, and the
fact that its “organically diverse” owner group is 25% non-white or LGBTQ+.
Id.
67
Rolasky, supra note 17.
68
Id.
69
Id.
70
J. William Callison, Nine Bean Rows LLC: Using the Limited Liability
Company to Hold Vacation Homes and Other Personal-Use Property, 38 WM.
MITCHELL L. REV. 592 (2012).
71
Id. at 593.
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III. THE IMPACT ON THE HOUSING MARKET
A. Background
Millennials—those born between 1981 and 1996—are
nearly ten percent less likely to own a home than members of the
two preceding generations who were at the same age. 72 Those
statistics become even bleaker for minorities, as a young Black
person is less than half as likely to own a home than their white
generational counterparts. 73 Currently, between the ages of twentyfive and forty, millennials are now the largest generation by
population in the United States, recently surpassing the baby
boomers and far outstripping Generation X. 74 Yet recent statistics
show that upwards of seventy-five percent of baby boomers own or
have owned homes, compared to just thirty-two percent of
millennials. 75
There are myriad reasons why younger people are not
buying homes, but many distill to simple affordability. Wages have
stagnated, especially with respect to productivity. For the thirty
years immediately following World War II, wages and productivity
grew at roughly the same pace; for the next forty years, productivity
grew at seventy percent, while wages languished at around eleven

Jung Choi, Jun Zhu, Laurie Goodman, Bhargavi Ganesh, & Sarah Strochak,
Millennial Homeownership: Why Is It So Low, and How Can We Increase It?,
URBAN INSTITUTE 1 (2018),
https://www.urban.org/sites/default/files/publication/98729/millennial_homeow
nership_0.pdf [https://perma.cc/6PDF-3QM2].
73
Millennials and Housing, FREDDIE MAC,
https://sf.freddiemac.com/content/_assets/resources/pdf/fact-sheet/millennialplaybook_millennials-and-housing.pdf [https://perma.cc/E4ZH-6WTW](last
visited Nov. 16, 2021) (finding fifty-three percent of non-Hispanic white
millennials are homeowners compared to thirty-five percent of Hispanic
millennials and just twenty-one percent of black millennials).
74
United States Data, CENSUS.GOV,
https://data.census.gov/cedsci/profile?q=United%20States&g=0100000US
[https://perma.cc/T7F2-TP7N].
75
Choi et al., supra note 72, at 1 (finding sixty percent of generation X currently
owns a home).
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percent. 76 The news is even worse for minorities—especially Black
people—who have had the slowest year-on-year wage growth in
every income bracket since 2000. 77
Not only has income growth stalled, but many people who
are coming into the traditional homebuying age are overwhelmed
by debt—especially student loans. 78 In today’s dollars, college costs
have risen, on average, around two hundred fifty percent since
1970. 79 Further, a part-time, minimum-wage job in 1970 covered
tuition, room and board, and even allowed some leftover to live; the
same job today would result in a nearly $14,000 annual shortfall,
not including the cost of simply existing. 80
Saddled with a mountain of debt, people in their twenties
and thirties have little hope of even saving enough for a down
payment on a house. Nationwide, it takes a median-income earner
fourteen years to save for a twenty percent down payment. 81 Urban
areas are often worse. For example, in Minneapolis, it takes an
average of seventeen years; in Los Angeles, it would take a median
earner forty-three years to save for a down payment on a medianpriced home. 82 Just as concerning is the soaring price of homes over
the past decade. Forty years ago, the median price of a home—
adjusted for inflation—was around $180,000; ten years ago, it had
risen slightly, but today it has nearly doubled. 83 Clearly, relatively
Elise Gould, State of Working America Wages 2019, ECONOMIC POLICY
INSTITUTE (Feb. 20, 2020), https://www.epi.org/publication/swa-wages-2019/
[https://perma.cc/8WBN-P3XA].
77
Id.
78
Choi et al., supra note 72, at 23–24.
79
Melanie Hanson, Average Cost of College & Tuition, EDUCATION DATA
INITIATIVE (Nov. 15, 2021), https://educationdata.org/average-cost-of-college
[https://perma.cc/V3MF-7BVY] (accounting for the cost of tuition, fees, room,
and board).
80
Id. (extrapolating at twenty hours per week at the current $7.25 per hour
federal minimum wage).
81
Home Affordability Report, UNISON, at 4 https://contentimages.oprod.unison.com/images/downloads/Unison_Affordability-Report_2019.pdf
(last visited Jan. 4, 2022).
82
Id.
83
PK, Historical Home Prices: Monthly Median Value in the US from 19532021, DON’T QUIT YOUR DAY JOB (Aug. 22, 2021) https://dqydj.com/historicalhome-prices/ [https://perma.cc/K5DQ-CTAM] (extrapolating data from the
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stagnant wages and soaring debt have an impact on the ability to
buy a home, but what is causing the price of houses to far outstrip
younger people’s ability to buy one?
B. Commodification’s Effect on the Housing Market
1. Vacation Areas and the Squeeze on the Average WageEarner
One reason for the booming housing market is the limited
supply of homes for sale. As discussed above, Colorado mountain
communities are having difficulty finding workers because those
workers cannot afford to live anywhere near the towns. There are
just over 7,300 homes in Breckenridge, Colorado, but as noted, over
2,500 of those homes are licensed for short-term rentals. 84 Many of
the homes that are not lived in year-round or rented sit dormant
much of the year as true second homes. 85 The potential for rental
income or the allure of a second home (Pacaso offers homes in
various ski towns as well) creates a competition for the purchase of
homes where many full-time residents who do live in these areas
stand virtually no chance. 86 Whether slated for short-term rentals or
co-owned by eight people, houses being used as investment
properties have shrunk the pool of available homes. Further, those
that can afford second (or third) homes generally have the collateral
and resources needed to outbid first-time homebuyers and those on

National Association of Realtors and the Federal Housing Finance Agency).
The report stated median inflation-adjusted home price equaled $181,355 on
May 1, 1981, $207,184 on May 1, 2011, and $329,522 on May 1, 2021.
84
Breckenridge Demographics, POINT 2 HOMES,
https://www.point2homes.com/US/Neighborhood/CO/BreckenridgeDemographics.html#Housing [https://perma.cc/63TR-XN4K] (extrapolating
data from available U.S. Census data; most recent census data not available at
the time this article was written) (last visited Jan. 4, 2022). See Blevins, supra
note 2.
85
Kevin Fixler, Housing Divided, Part 8: Summit County Remains Majority
Second-Home Owners, SUMMIT DAILY (Nov. 9, 2016),
https://www.summitdaily.com/news/housing-divided-part-8-summit-countyremains-majority-second-home-owners/[https://perma.cc/67CN-Q7RD].
86
Id.
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the lower rungs of the economic ladder, especially with home prices
at an all-time high. 87
Breckenridge is located in Summit County, Colorado, where
the median listed home price sits at over $1.1 million.88 Compare
that to the median income for an individual living in Summit County
at $41,281 per year. 89 Now consider that the average price of a
studio condo in the county is over $380,000. 90 Someone who earns
$41,000 a year would not even qualify for a loan to buy a studio
condo, which would invariably come with its own monthly HOA or
property management fees. Thus, it is a fair—if overly broad—
assumption that the average worker in a resort town in Colorado will
never own their own home in the town in which they work.
Resort towns have the option of de-incentivizing the
commodification of homes by strictly regulating short-term rentals,
but this presents a paradox. These are primarily tourist areas, where
the economies practically depend on an influx of visitors. Prepandemic tourist spending in Summit County alone was over $1
billion in 2018.91 The vacation rental market, then, becomes a
double-edged sword for these communities. Severely limiting rental
options could result in less tourism, which would lead to less money
coming into the community. This could lead to fewer jobs, which
puts the average-wage-earner right back where they started: unable
to buy a house because maybe they are now unemployed or working
fewer hours.
See PK, supra note 83.
Summit County Real Estate Market, REALTOR.COM,
https://www.realtor.com/realestateandhomes-search/SummitCounty_CO/overview [https://perma.cc/2MJQ-774G] (last visited Mar. 1,
2022).
89
Quick Facts: Summit County, Colorado, CENSUS.GOV,
https://www.census.gov/quickfacts/summitcountycolorado
[https://perma.cc/5STH-QUGE] (last visited Oct. 15, 2021).
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Susie Cortright, Summit County Real Estate Statistics, SUSIECORTRIGHT.COM,
https://www.susiecortright.com/hows-the-summit-county-real-estate-market/
(last visited Jan. 4, 2022) (listing Agent Susie Cortright Re/Max numbers based
on total sales through Aug. 21, 2021).
91
Taylor Sienkiewicz, Report: Summit County Tourism Spending Exceeds $1
Billion, 3rd Highest in State, SUMMIT DAILY (Feb. 4, 2020),
https://www.summitdaily.com/news/report-summit-county-tourism-spendingexceeds-1-billion/ [https://perma.cc/NS22-WGES] (based on a report from the
Colorado Tourism Office).
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Long-term rental restrictions would not make much sense
either because average-wage-earners need to live somewhere. Over
one-third of the housing units in Summit County are occupied by
long-term renters, which is only slightly higher than the national
average. 92 This might not sound terribly dire, but Census data show
that nearly sixty percent of houses in the county are considered
“vacant.” 93 This combination has resulted in unaffordable housing
that is causing workers to move to more affordable areas,
exacerbating unemployment in a situation that feels untenable. 94
Predictably, this dilemma ends up disproportionately
affecting minority groups. According to the most recent data,
Summit County had exponential growth in its Hispanic or Latino
population, which increased seventy-three percent over the previous
decade to comprise over fourteen percent of the county's total
population. 95 In a 2018 study, it was determined that forty percent
of the student population in the county identified as Hispanic or
other minority, with a majority of those students coming from
Spanish-speaking homes. 96 This influx has translated to immigrant
families comprising the majority of workers filling service and retail
jobs throughout the county—the jobs tending to pay the least.97
Accordingly, working families in Summit County spend, on
Summit County, Colorado Housing Data, Figure 32, TOWNCHARTS.COM,
https://www.towncharts.com/Colorado/Housing/Summit-County-CO-Housingdata.html [https://perma.cc/4GJG-2KFV] (last visited, Oct. 15, 2021); See U.S.
CENSUS BUREAU, QUARTERLY RESIDENTIAL VACANCIES AND
HOMEOWNERSHIP, FOURTH QUARTER 2021 (Feb. 2, 2022),
https://www.census.gov/housing/hvs/files/currenthvspress.pdf
[https://perma.cc/X382-WFGV].
93
Thy Vo & Taylor Washington, How Bad is the Housing Crunch in
Colorado’s High Country? Just Look at Census Vacancy Data, THE COLORADO
SUN (Aug. 30, 2021, 6:45 AM), https://coloradosun.com/2021/08/30/coloradohigh-country-vacancy-rates/ [https://perma.cc/Y44C-UNYQ] (noting that a
largely unoccupied vacation home, a short-term rental home, or an investment
property—such as a fractionally owned home—can be considered vacant for
census purposes).
94
Id.
95
SUMMIT COUNTY HEAD START, COMMUNITY ASSESSMENT 2020, at 17,
https://www.summitcountyco.gov/AgendaCenter/ViewFile/Item/1023?fileID=4
697 [https://perma.cc/6JCB-PZW6] (last visited Nov. 12, 2021).
96
Id.
97
Id. at 18.
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average, forty to sixty percent of their income on housing and work
an average of one and a half jobs. 98 As bleak as that sounds, the
county is attempting to address the issue by incentivizing the
conversion of short-term rentals to long-term rentals, subsidizing
down payments for lower-income homebuyers, and developing
county land for potential RV parking or “tiny home” construction. 99
Whether this is a realistic solution remains to be seen, but at least
the county government has taken notice of the inequity.
2. Commodified Houses in Urban Areas and the Effect on
Minority Homeownership
Resort towns are not the only areas where a booming
housing market keeps minorities from owning homes. In 2004, the
homeownership rate for Black people hit nearly fifty percent, which
was an all-time high. 100 That fell to forty-three percent in 2017, a
timespan where other minority groups had seen modest to
substantial gains in homebuying. 101 Since half of all Black people
in the market to buy a home are first-time homebuyers, they must
contend with the same hurdles as other first-timers, as well as many
challenges unique to their demographic. 102 The National Fair
Housing Alliance found that real estate discrimination was not only
present but pervasive in at least a dozen major metropolitan areas. 103
Id. at 14.
SUMMIT COUNTY, SUMMIT COUNTY HOUSING PLAN (June 15, 2021),
https://www.summitcountyco.gov/DocumentCenter/View/32585/61521-BOCCHousing-Plan-PP---Updated [https://perma.cc/CM2M-X8DN].
100
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homeownership rate peaked at 49.4%).
101
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WASHINGTON POST (Feb. 28, 2019),
https://www.washingtonpost.com/news/business/wp/2019/02/28/feature/theheartbreaking-decrease-in-black-homeownership/ [https://perma.cc/438KL33K].
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This unsettling trend is anything but secret, and several
different popular media formats discuss these issues at length. For
example, The Color of Law, a 2017 book by Richard Rothstein,
discussed the history of housing segregation in America and spent
forty-five weeks on the New York Times Best Seller List.104
Likewise, a group of storytellers created Rise Home Stories in 2018
to address housing, land, and racial justice issues that affect
minorities; to date, they have helped create a children’s book, a
podcast, and an animated web series addressing these very issues. 105
One of Rise Home Stories’ more unique projects is a video
game called Dot’s Home, which is available for free on the Steam
gaming platform. 106 The beautifully-animated game utilizes time
travel and somewhat simplistic gameplay to tell the story of a young
Black woman’s family and their struggle with housing and racism
in Detroit. 107 More of a storytelling game than anything, the basic
gameplay focuses on making choices that affect the lives of Dot and
her family—the more challenging aspects of the game are left to the
themes and stories that run throughout. 108 Ultimately, the
developers aimed to bring attention to the fundamental question:
“How did your family end up where they are today, and how much
choice did they really have in that journey?” 109 If the game has a
“villain,” it is represented by the (conspicuously white) real estate
agent that appears throughout the story, depicting both the on-thenose presentation of discrimination faced by many people of color
and some of the more insidious aspects of the housing market. 110
Paperback Nonfiction Bestsellers, NEW YORK TIMES (Apr. 4, 2021),
https://www.nytimes.com/books/best-sellers/2021/04/04/paperback-nonfiction/
[https://perma.cc/6YCE-7PC2].
105
RISE HOME STORIES, https://risehomestories.com [https://perma.cc/R57RDJDX] (last visited Jan. 4, 2022).
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[https://perma.cc/R6XQ-UET4] (last visited Jan. 4, 2022).
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Real estate agents have been found to discriminate against
Black homebuyers, steering them away from higher-value areas
toward more segregated communities. 111 While it would be patently
unfair and overly naive to pigeonhole all largely-Black
neighborhoods as unsafe, the rate of gun homicides is more than
four times higher in middle-class neighborhoods with a
predominantly Black population than in similar neighborhoods with
predominantly white residents. 112 Those statistics may drive the
behavior of white homebuyers, which are shown to shun
neighborhoods with even a modest Black population, consequently
depressing home prices in those neighborhoods even further. 113
Furthermore, researchers have found that discrimination against
Black neighbors is also prevalent among other racial groups—
notably Latino and Asian homeowners—which further exacerbates
the issue of the gap in home values. 114
Even when Black homebuyers can clear the hurdle of being
shown houses in neighborhoods with higher property values (which
is a diplomatic way of saying white neighborhoods), they still
encounter the problems of past and present discrimination, stagnant
income growth, few and smaller inheritances, and predatory lending
practices. 115 Statistically, more affordable starter homes in
McMullen, supra note 101 (citing a settled Fair Housing complaint with a
group of real estate agents in Jackson, Mississippi).
112
Dee Patel, Regardless of Socioeconomic Status, Black Communities Face
Higher Gun Homicides, PENN TODAY (Feb. 23, 2021),
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[https://perma.cc/LA3R-7FW2] (citing a Wharton study where the lead
researcher, Professor Dylan Small, ties wealth inequality to housing value,
which reinforces the racial and socioeconomic divide).
113
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(Sept. 7, 2017), https://www.washingtonpost.com/realestate/home-buyingwhile-black/2017/09/07/133e286a-8995-11e7-a50fe0d4e6ec070a_story.html?utm_term=.6e218c1b46e6 [https://perma.cc/NY2JANTP] (citing a Brandeis University study on racial wealth inequality).
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predominantly white neighborhoods will cost significantly more
than those in predominantly Black neighborhoods. Still, those
homes are also likely more attractive to smaller investors looking to
get into the short-term rental market. The number of short-term
rental units is projected to grow by almost 350,000 between 2020
and 2022, with the biggest expansion expected to occur in urban
markets. 116 Granted, 350,000 homes spread across the nearly 149
million housing units in the United States is not the most impactful
number. 117 The societal ills discussed above cannot be blamed only
on commodified housing, nor is this article attempting to do so;
however, any additional barrier to Black homebuyers is one more
too many.
IV. WHAT ELSE CAN BE FRACTIONALLY OWNED?
A. Farming Money, Not Food
Mark Twain famously said, “Buy land, they aren’t making
it anymore.” 118 With that sentiment in mind, this discussion turns to
what the commodification of land and homes could look like in the
decades to come. A disturbing trend emerging in investing could
portend a potentially bleak future for single-family homes and the
dream of homeownership.
Bill Gates, a founder of Microsoft and one of the richest men
in the world, is now the largest private owner of farmland in the
United States. 119 At the risk of sounding naïve, Gates is not a
116
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117
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supervillain, nor is there anything inherently evil about a wealthy
investor buying land for sale. Further, the Bill and Melinda Gates
Foundation has arguably done well for the world, funding efforts to
eradicate malaria and AIDS, working to improve vaccination access
in poorer countries, and improving water sanitation with
technology. 120 That said, the man is currently the fourth richest man
in the world, and he did not arrive there by making bad
investments. 121 It would be foolish to think that an investor as
wealthy and savvy as Gates was not foreseeing a trend.
Like Gates, large professional investors with enormous
resources have bought up farmland for the past several years. 122
These outside investors treat the land and the farms as financial
investments rather than adhering to the historical notion that farms
are a source of food. 123 The impetus behind investor interest in
farmland is that investors can make money in multiple
straightforward ways. These include collecting rent from farmers,
collecting a share of the annual crop yield, and profiting from
increases in land value over time. 124 People will always need to eat,
and as noted above, the land itself is a finite resource, so the
investment has inherent stability. 125
https://www.theguardian.com/commentisfree/2021/apr/05/bill-gates-climatecrisis-farmland [https://perma.cc/KCA2-QN4Q] (noting that Gates currently
owns over 242,000 acres of farmland with assets totaling almost $700 million.
Estes, the author, is a member of the Lower Brule Sioux tribe, who notes, quite
pointedly, that Gates owns twice the farmland that his tribe’s nation does. He
writes, “A white man owns more farmland than my entire Native nation!”).
120
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The nature of farmland investing creates a potential niche
market for smaller investors that is not dissimilar to fractional
homeownership. For example, a casual investor may not be able to
purchase the entire Coca-Cola Company, but they will likely be able
to afford one or more shares. Likewise, the same investor may not
be able to purchase an entire farm as an investment, but they may
be able to afford a portion of one.
This has created a niche investing market for smaller
investors, not entirely unlike fractional homeownership, and new
companies have cropped up to offer these investment opportunities
to somewhat smaller investors. One company—AcreTrader –
purchases whole farms and creates an ownership LLC; profits and
investment yields are then distributed proportionately to the initial
investment amount, which can be as little as the low five figures.126
Another company—FarmTogether—offers a bit wider variety of
investment vehicles, including crowdfunded farmland (similar to
AcreTrader), sole-ownership offerings, and 1031 exchanges (an
investment swap that avoids capital gains taxes). 127 FarmTogether’s
crowdfunding initial investment threshold begins at $15,000, but
the other options begin at $3 million and $500,000, respectively. 128
The caveat is that these companies only allow accredited investors
to purchase shares in farms, so a smaller investor who would like to
invest in farmland would still generally be excluded. 129 For
reference, for an unmarried natural person to be an accredited
investor, they must have earned more than $200,000 per year over
the past two years, have a net worth of over $1 million, or hold one

See How it Works, ACRETRADER,
https://www.acretrader.com/resources/how-it-works (last visited Feb. 17, 2022);
Current Offerings, ACRETRADER, https://www.acretrader.com/explore (last
visited Jan. 4, 2022) (offering initial investments on farm properties from
around $12,950 to $35,000 on the date last visited).
127
See Unparalleled Farmland Accessibility, FARMTOGETHER,
https://farmtogether.com/ways-to-invest [https://perma.cc/7A8R-MHEF] (last
visited Jan. 4, 2022).
128
See id.
129
See id.; Additional Resources, ACRETRADER,
https://www.acretrader.com/resources (last visited Feb. 6, 2022).
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of a few investing licenses. 130 Thus, participating in the
commodification of farmland is still practically out of reach for
smaller investors.
As discussed above, there is nothing ostensibly wrong with
selling fractional ownership in LLCs that own land. But whether
there are legitimate moral reservations about treating farmland as a
profit-yielding investment rather than a source of nourishment for
people is the subject of another paper entirely. What seems clear is
that investing in fractions of LLCs—which ultimately control
property—is here to stay and will likely proliferate in the coming
years.
B. Fractional Investing in Short-Term Rentals
A logical next step would be the rise of fractional ownership
for short- and long-term rental properties. The meteoric rise in the
popularity of short-term rentals over the past decade coupled with
the growing industry of fractional property investment would
suggest a natural marriage. Individuals who may have had an
interest in becoming a landlord or short-term host may have been
kept out of the market simply because many people do not have the
resources to afford a home for themselves and a second property to
rent or lease. The fractional model would significantly lower
financial hurdles to entry.
Some napkin-math based on a brief survey of properties in
South Minneapolis shows the potential for substantial monthly
income from short-term rentals. A nicely decorated four-bedroom,
three-bathroom house with standard updates can command a nightly
price of $269–$299. 131 As of this writing, such a house was halfway

Accredited Investors – Updated Investor Bulletin, U.S. SECS. AND EXCH.
COMM’N (Apr. 14, 2021), https://www.investor.gov/introductioninvesting/general-resources/news-alerts/alerts-bulletins/investorbulletins/updated-3 [https://perma.cc/RE7C-TGRH].
131
Stylish 4 Bedroom by Airport and Mall of America, AIRBNB,
https://www.airbnb.com/rooms/52689536?check_in=2022-0208&check_out=2022-02-11&federated_search_id=b190b6d1-fcee-4376-87a0701eafaa6545&source_impression_id=p3_1641350882_YadmD6K6CV4AZ4e
b&guests=1&adults=1 (last visited Jan. 4, 2022).
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booked for the month surveyed. 132 The house has a current
estimated market value of $328,100. 133 A nicely updated fourbedroom, two-bathroom house with an outdoor sauna goes for
anywhere from $247–$359 a night, and it too was booked every
weekend during the surveyed month. 134 This house has an estimated
market value of $361,400. 135 Neither property is on a lake or near
any other feature that would command exorbitant prices.
Of course, there is no guarantee that any property will be
perpetually booked as a short-term rental, nor is an owner immune
from the fees of a booking site. However, any investment comes
with some risk. The above examples show that a $350,000 house in
Minneapolis with around $25,000 in updates can generate $4,000 in
gross monthly income while only half-booked, and during a frigid
January COVID surge. If the property were divided eight ways, the
initial investment would be less than $50,000 with a monthly return
of roughly $500. The house’s value would likely increase in the
meantime. The numbers above suggest that the income from such a
property would more than pay for the mortgage, and the historic
increase in property values over time all but guarantees a positive
return on investment.
So, there very well could exist a vacuum for companies that
facilitate investment and offer short-term rental management. Such
a company would profit off the initial investment, as well as receive
monthly fees from both passive investment management and active
property management. Companies are flirting with this idea but
have yet to offer the full service. For example, a company called
132
Id. The property in question was booked for fourteen of the thirty-one
available days in January—the month of this writing—which results in at least
$3,700 in monthly gross income.
133
Home Details, ZILLOW, https://www.zillow.com/homedetails/4141-19thAve-S-Minneapolis-MN-55407/1801737_zpid/ [https://perma.cc/SMZ4-3BKL]
(last visited Jan. 4, 2022).
134
Minnestay Jewel of Standish-Work From Home-Steam Shower, AIRBNB,
https://www.airbnb.com/rooms/45464539?check_in=2022-0208&check_out=2022-02-11&federated_search_id=343290be-7309-43d3-8ef6b5621139c5f4&source_impression_id=p3_1641350860_yPlKyfx%2FHMEUrl
ZZ&guests=1&adults=1 (last visited Jan. 4, 2022) (This would result in
anywhere from $3,500 to $5,000 in gross income for the month, despite the
property sitting vacant during the week).
135
Home Details, ZILLOW, https://www.zillow.com/homes/4016-longfellowMinneapolis,-MN_rb/1801644_zpid/ (last visited Jan. 4, 2022).

28

Fractional offers fractional investment in rental properties, but it
does none of the property management after setting up the initial
purchase. 136 Suppose the increasing commodification of singlefamily homes continues. In that case, a company not unlike
Pacaso—one that purchases these properties, creates LLCs, parcels
out shares, and then manages these ready-made investment
opportunities—could find success.
Whether such a company would succeed is entirely
speculative, as are the effects it would have on the housing and
rental markets. However, it could influence the supply of houses for
sale, and concurrently affect the supply of short- or long-term
rentals, potentially boosting the price of houses while depressing the
market for short-term rentals. Whether we see such a company in
the near future is equally uncertain, but Pacaso’s preliminary victory
and the burgeoning fractional-farmland-ownership industry would
indicate that it is likely.
V. CONCLUSION
The increasing commodification of single-family homes has
had cascading effects on housing and on communities in general.
The housing market’s boom has priced many people out of the
dream of homeownership—a disproportionate number of those
being minorities. Stagnant wage growth and increased debt
certainly affect the dilemma, but the prices of houses are soaring,
and the market’s private and institutional commodification is
playing a role. Some communities and neighborhoods have lost
their character due to homes sitting vacant or short-term rental
properties introducing an ever-changing assortment of itinerant
strangers. Still, others have workforces with no place to live.
Fractional ownership is the newest frontier in the
consumption of houses for something other than a place to call
home. A fractional owner presumably stays at their property
occasionally, though what a one-eighth owner of a house
Property Listings, FRACTIONAL, https://www.fractional.app/properties
[https://perma.cc/64HC-ZJQP] (last visited Jan. 4, 2022) (compounding the
shortcomings of this company’s model, the website itself is unintuitive, the fees
are extraordinary, and Fractional requires the investor to provide their own
business proposal, making the need for their services ultimately debatable).
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contributes to a sense of community is anyone’s guess. But despite
their superficial appearance as a timeshare-like operation, a
fractionally owned home has just as much legal right to exist as a
group of siblings, each owning fractions of the family cabin or a pair
of dentists jointly owning the building in which they practice.
Which begs the question, what should communities do?
On a social-consciousness level, the commodification of
homes adds dubious value to the lives of average people who live
and work in a community. It could be argued that the practice is
ultimately harmful, especially to the most underserved. Thus far, the
same system set up to reward those with vast resources also legally
shields them. Absent radical changes to United States property law,
there is little to be legally done to combat the effects on the singlefamily home market. But that does not imply that we should simply
allow corporations and investors to deny average people the dream
of homeownership.
Any solution may inevitably require local action, where
communities can show exactly where they place value. Perhaps
using the license fees from short-term rentals to build affordable
housing or subsidize low-income down payments is the answer in
some areas. Maybe a grassroots campaign of neighborhood
opposition to prevent the stripping of a community’s character is the
solution elsewhere. However, what is clear is that if communities
do nothing, the trend will continue. Future generations may be
forced to rent for life or suffer increased housing instability. They
might never see the opportunity to own their own home or truly
know their community. We can certainly do better than an
impersonal, profit-driven housing model, where something as
intimate and vital as a home is treated no differently than a stock on
the ticker.
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